Business 18: Chapter One – THE NATURE OF LAW        
Lecture Notes
(S. Spencer)


CHAPTER ONE: THE NATURE OF LAW

“Nature of Law” has several components:

· Product – Legal Rules to be followed (Types of law: const, statutes, treaties, etc.)
· Process – Legal System in place (Federal, State, Admin. Agencies, court hierarchy)
· Practice/Application – What actually happens (Schools of thought, Legal reason’g)
What is the law?  What kinds of rules are commonly regarded as law?

I. TYPES & CLASSIFICATIONS OF LAW

ID the (8) major types of law that apply to business activity and help shape the business decisions of firms.

· Constitutions

· Statutes

· Common Law

· Equity

· Administrative Regulations & Decisions

· Treaties

· Ordinances

· Executive Orders

CONSTITUTIONS – may be Federal or State. Primarily have two general functions.

What are the two general functions of constitutions?

· Two General Functions:

1. Set up the structure of government

2. Prevent other units of government from taking certain actions or passing certain laws.

· Ensure states retain power

· Guarantee basic rights

What is involved in setting up the structure:

Describe the Federal structure. What is meant by “Separation of Powers”?

· The U.S. Constitution establishes 3 Equal Branches of Government 

1. Congress = Legislative Branch ( Makes Law

2. Chief Executive = Executive Branch ( Enforces Law

3. Judiciary = Judicial Branch ( Interprets Law

“Separation of Power” = Power is divided equally between the 3 branches and each branch is given distinct powers.
(See Articles I, II, & III of the Constitution, Appendix A)

	
	FEDERAL
	STATE

	Legislative Branch
	Congress
	Legislature

	Executive Branch
	President
	Governor

	Judicial Branch
	Federal Judiciary
	State Judiciary


What is the relationship between the states & the Fed? 

What is relationship between the three federal branches of government? 

How are other units prevented from taking certain actions?

There is a system of “Checks and Balances” in place

· The Supremacy Clause.

· Recognition of the principle of Federalism
What is the principle of Federalism?

Recognition of the States’ power to make law in certain areas.

· U.S. is composed of 51 different legal systems. So, there is a federal system and each state has its own system. 

· Our constitution established a federal government with limited powers (NOT a national government with unlimited power). 

U.S, constitution spells out the areas under which Congress can make laws. Article I, Section 8 states the legislative powers of Congress. 

2 primary regulatory areas are: 

· Commerce Clause (power to regulate interstate commerce)

· Taxing power

All other areas not identified in the Constitution are areas in which the states have the power to regulate. (Amendment 10)
· Constitution guarantees basic rights

For example: The Bill of Rights (1st 10 amendments to the Constitution)

Prohibits certain gov’t action that restricts individual rights. (No unreasonable search & seizure, Right to a speedy trial, Right to vote, freedom of speech, freedom of religion, etc.)

STATUTES

What is a Statute? Which body(ies) create them?

A statute is law that is created by elected a legislature (elected representatives to Congress or a state legislature).

· .

What is a uniform act? Is it law? What is its purpose?

· Uniform Acts are model statutes drafted by private bodies of lawyer and/or scholars.

· .

The trend is to pass uniform law in certain areas where uniformity is particularly seen as important.

· For example in business: _____________________________

· Other examples ________________________________________

· COMMON LAW

Define Common Law.

Common Law is law made and applied by judges as they decide cases not governed by statutes or other types of law.

How is this accomplished? What guidelines do judges have to assist them in this type of lawmaking?

What is a legal precedent?

Explain the doctrine of stare decisis.

Stare decisis means “let the decision stand”. This doctrine says that a court, in making a decision, MUST follow the rulings of prior cases that have similar facts.

Another source of information to aid judges in their decision making are the “Restatements”.

What are the Restatements? Are they “law”? Explain.

· Restatements are collections of common law (and occasionally statutory rules) covering various areas of law.

· .

EQUITY

Why did equity courts come into being?

What did the equity courts hope to accomplish?

· Equity courts were primarily concerned with fairness between parties (rather than strict and blind adherence to past precedents.

What types of remedies were available in equity?

ID 4 equitable remedies traditionally NOT available in common law courts.

· Injunction
· Specific Performance

· Reformation

· Rescission

· Nearly all states have abolished separate equity courts

Since most states have abolished separate equity courts, how may individuals obtain equitable remedies?

ADMINISTRATIVE REGULATIONS & DECISIONS

Congress and state legislatures have passed acts establishing various administrative agencies. (e.g.,

What two reasons prompted Congress and State Legislatures to establish regulatory agencies?

How can administrative agencies “make law”? From where do they get the authority to do so?

What is meant by the term delegation?

A Delegation is a grant of power given by a legislature.

How are agencies created and what is the scope of their authority?

Agencies are normally created by a statute that specifies the areas in which the agency can make law and the scope of its power in each area.

Often, agency is given wide-ranging powers to deal with the recognized problem.

What types of law are made by administrative agencies?

The two types of law made by admin. Agencies are 

Administrative Regulations

How do administrative regulations differ from statutes?

Both appear in precise form in one authoritative source however, the body enacting the administrative regulations is NOT an elected body.

Agency Decisions

Are administrative agencies an extension of the judiciary? Explain.

Other Sources of Law

TREATIES are made by the president with foreign governments and approved by two-thirds of the U.S. Senate. They are the supreme law of the land. (Treaties invalidate inconsistent state and federal laws.)

ORDINANCES

What are ordinances? Who creates them?

Ordinances are laws enacted by (local) state subordinate units (e.g., counties, municipalities, townships, etc.).

e.g., Zoning ordinances (Housing, commercial, etc.)

Theoretically, the chief executive (president or state governor) is an Enforcer of the laws (not a law maker). 

Does the President ever make Laws?

EXECUTIVE ORDERS

What is an Executive Order? 

Law made by the chief executive usually resulting from a legislative delegation.

Commonality with the 8 types of law listed above:

1. General application to society

2. Issued by a legitimate political authority

3. Triggers penalties when violated
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