CRIMES

Outline of Material

1. Examine differences between criminal & civil law

2. Classification of crimes

3. Basic requirements needed to establish criminal liability

4. Constitutional Limitations
5. Criminal Procedure 
6. Types of crimes

7. Defenses raised to avoid criminal liability

Because the state has extensive resources at its disposal when prosecuting criminal cases, there are numerous procedural safeguards to protect the rights of defendants.

Major Differences between Civil & Criminal Law

1. Public Wrongs (offenses against society)  brought by an agent of the government, vs. private wrongs between parties (e.g., torts).

2. Burden of Proof standard is higher for criminal cases: Beyond a Reasonable Doubt.
3. Criminal Sanctions are harsher than civil sanctions because they are designed to PUNISH wrongdoers. (Civil sanctions are usually designed to compensate injured parties for damages incurred.)
~ Debate regarding the purpose of criminal sanctions ~

Utilitarian Viewpoint

Goal: The prevention of socially undesirable behavior. The components of prevention include the following:

1. Deterrence

· General

· Special

· Certainty of Punishment vs. severity

2. Rehabilitation

3. Incapacitation

Retributionist Viewpoint

Goal: Punishment of morally culpable behavior. So, punish even if punishment won’t lead to prevention. AND, don’t criminalize morally neutral behavior.

CIVIL & CRIMINAL LAW COMPARED

	ISSUE
	CIVIL LAW
	CRIMINAL LAW

	Area of concern
	Rights & duties between individuals


	Offenses against society as a whole

	Wrongful Act


	Harm to a person or to a person’s property
	Violation of a statute that prohibits some type of activity



	Party who brings suit


	Person who suffered harm


	The state

	Standard of Proof


	Preponderance of the evidence
	Beyond a reasonable doubt

	Remedy


	Damages to compensate for the harm or an equitable remedy


	Punishment (fine and/or imprisonment)


II. CLASSIFICATION OF CRIMES

Depending on their degree of seriousness, crimes are classifies as felonies, misdemeanors or infractions.

Felonies are serious crimes (e.g., murder, rape, arson, drug dealing, theft, or significant fraud). 

· Most involve serious moral culpability (blameworthy, breach of duty) on the offender’s part.

· punishable by death or by imprisonment in a federal or state penitentiary usually for substantial period of time (over a year).
· Other adverse consequences: 

· loss of voting rights (disenfranchisement)

· disqualification from the practice of certain professions, and 

· the stigma or social condemnation that accompanies a criminal conviction.

The Model Penal Code 

provides for four degrees of felony:

	Degree of Felony
	Maximum Penalty

	1. Capital Offenses
	Death

	2. First Degree felony
	Life Imprisonment

	3. Second Degree felony
	Ten years imprisonment

	4. Third Degree felony
	Five years imprisonment


Misdemeanors, Petty Offenses & Infractions

Misdemeanor is a lessor offense (e.g., disorderly conduct, battery resulting in minor physical harm to victim).

· Usually much less moral culpability than w/felonies

· Punishable by lessor fines and/or limited confinement in a city or county jail (up to a year).
· Note: Probation and community service are often imposed on those who commit misdemeanors, especially juveniles. 

Petty Offenses

· Subset of Misdemeanors

· Minor violations (e.g., disturbing the peace)
· Punishable by jail for a few days, fine or both (depending on state law).

Infractions (e.g., minor traffic violations)

· Most states have decriminalized all but the most serious traffic offenses.

· Treated as civil proceedings, and civil fines imposed.

· In many states, “points” are assessed against the violator’s driving record.

Essentials for Criminal Liability

In general:

·  The performance of a prohibited act (“actus reus”)     In some cases, an act of omission can be a crime but only when a person had a legal duty to perform the omitted act. (e.g., failure to file a tax return).
·  A wrongful state of mind (“mens rea”)

For example:

MURDER

Guilty act = killing another human being

Guilty mental state – INTENT, desire to take another’s life.

THEFT

Guilty act = taking another person’s property

Guilty mental state = awareness that the property belongs to another and the desire to deprive the owner of it.

Note: A guilty mental state can be attributed to acts of negligence or recklessness. 

Negligence involves the mental state in which the defendant deviates from the standard of care that a reasonable person would use under the same circumstances. The defendant is accused of taking an unjustified, substantial, and foreseeable risk that resulted in harm. (For example, Speeding and an accident results damaging property.) Under the Model Penal Code, a defendant is negligent even if he/she was NOT actually aware of the risk but should have been aware of it. 

Criminal Recklessness (according to the Model Penal Code) involves “consciously disregarding a substantial and unjustifiable risk”. You are reckless if you are actually aware of the risk. Reckless behavior is more blameworthy than criminally negligent behavior.

Three elements required for conviction of crime:

1. Demonstrate that the alleged acts violated a criminal statute.

2. Prove beyond a reasonable doubt that the defendant committed those acts.

3. Prove the defendant had the capacity to form criminal intent.

Constitutional Limitations on the 

Power to Criminalize Behavior

1. U.S. Constitution prohibits ex post facto criminal laws. Therefore, the defendants acts must have been prohibited by statute at the time the acts were committed and the penalty imposed must be the one provided for at the time of the offense.

2. Constitutionally protected behavior cannot be criminalized. For example:

· Right of Privacy

· Unreasonable restrictions to Freedom of Speech
· Full protection for noncommercial speech
· Intermediate protection for commercial speech
· Note: Some speech falls outside 1st Amendment protection – e.g., Obscene Expressions. Three part test for obscenity established by the Supreme Court in Miller v. California.
3. U.S. Constitution limits the manner in which behavior may be criminalized.
· The Due Process clauses of the 5th and 14th Amendments require that criminal statutes define the prohibited behavior precisely enough to enable law enforcement officers & ordinary members of the public to understand which behavior violates the law.

· The 14th Amendment’s Equal Protection Clause prohibits criminal statutes that discriminatorily treat certain persons of the same class or arbitrarily discriminate among different classes of persons.

4. The Constitution limits the type of punishment imposed on convicted offenders.

· The 8th Amendment forbids Cruel & Unusual Punishments. 

OTHER SAFEGUARDS: Miranda, Exclusionary, Speedy trial, Double Jeopardy, etc.
Federal Criminal Jurisdiction (“FCJ”)

· Criminal violation usually arises from the violation of a state statute

· FCJ is limited to:

· Crimes that occur outside the jurisdiction of any state
· Crimes involving interstate commerce or communications
· Crimes that interfere w/operation of the federal gov’t or its agents
· Crimes directed at citizens or ptty located outside of the USA
· Also, FCJ exists when a federal law or fed gov’t agency (e.g. DOJ or Fed. EPA) defines a certain type of action as a crime.

Today, business persons are subject to criminal penalties under numerous federal laws & state regulations.

Specific Constitutional Protections
for Criminal Defendants
	Provision
	Protection Conferred

	Fourth Amendment
	· Freedom from unreasonable search and seizure


	Fifth Amendment
	· Right to due process
· Right to indictment by grand jury for capital crimes*

· Freedom from double jeapardy

· Freedom from self-incrimination

	Sixth Amendment
	· Right to a speedy, public trial by jury
· Right to present/confront witnesses
· Right to competent counsel


	Eighth Amendment
	· Freedom from excessive bail

· Freedom from cruel & unusual punishment

	Exclusionary Rule
	All evidence obtained in violation of the aforementioned rights, or derived from illegally obtained evidence normally must be excluded from trial.


	Miranda Rule
	Miranda v. Arizona Ruling:
A confession obtained from a custodial interrogation may NOT be used against a D UNLESS he was first advised of his 5th Amendment Rights:
· Right to Remain Silent

· Anything he says can be held against him

· Right to an attorney

· If he cannot afford an attorney, the court will appoint one for him




Criminal Procedure
· Criminal Procedure  attempts to ensure that the 14th amendment Due Process protections are enforced. 
(See diagram below)
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Guilty Plea                                                          Plea Not Gui.ty


Corporate Criminal Liability) & Types of crimes

· Both the corporation and the individual officers/directors pare potentially subject to criminial liability for criminal acts.

· MPC provides that a corporation may be convicted of a crime in the following situations:

1. Criminal act by the corporation’s agent or employee is within the scope of his/her employment, and the purpose of the statute defining the act as a crime is to impose liability on the corporation

2. The crime consists of a failure to perform a specific affirmative duty imposed on corporations by law

3. The crime was authorized, requested, commanded, committed, or recklessly tolerated by one of the corporation’s high managerial agents
Types of Crimes – Five Broad Categories

1. Violent Crime

· Crimes against persons (e.g., assault, rape, robbery – taking personal ptty by force or fear s.a., at gunpoint or w/threat of bodily harm)
2. Property Crime

· Goal: economic gain or damage of ptty.

· Burglary = CL defn.“breaking and entering the dwelling of another at night w/intent to commit a felony. 

· Larceny = wrongfully take and carry away another’s personal property. E.g. picking pockets, taking home company products & supplies for personal use w/o authorization.
· Arson

· Receiving stolen goods

· Forgery = the fraudulent making or altering of any writing in a way that changes the legal rights and liabilities of another.

· Obtaining goods by false pretenses

3. Public Order Crime

· Activities considered contrary to public values and morals – “victimless crimes”

· Public drunkeness

· Prostitution

· Gambling

· Illegal drug use

· Deemed detrimental to society on the whole b/c they often create an environment that may give rise to ptty crimes & violent crimes.

4. White collar Crime

· Crimes occurring in the business context. Usually refers to an illegal act or series of acts committed by an individual or business entity using somewhat nonviolent means to obtain personal or business advantage. Usually takes place in the course of legitimate business operation.

· Embezzlement = Occurs when a person entrusted with another person’s property or money fraudulently appropriates it. Note: This is NOT larceny b/c the wrongdoer does not physically take the property from the possession of another and it is NOT robbery b/c force or fear are not used.
· Mail & Wire Fraud

· Bribery

· Bankruptcy Fraud

· Insider Trading

· Theft of trade secrets

5. Organized Crime

· Operates illegitimately by satisfying the public’s demand for illegal goods & services

· Money Laundering

· RICO

Defenses raised to avoid criminal liability

· Infancy (Not reached age of majority)
· Intoxication (voluntary & involuntary)
· Insanity 

· McNaghten test: Not responsible if at the time of the offense, he or she did not know the nature and quality of the act or did not know that the act was wrong.)
· “Irresistable Impulse” test
· MPC used by all federal courts & half of states: “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of the law.”
· Mistake

· Mistake of law vs. Mistake of fact
· Mistake of Law: Ignorance of the law (or a mistaken idea about the law) is ordinarily no excuse (not a defense) UNLESS 1) the law was not published or reasonably made known to the public, or 2) the people relied on an official statement of the law that was erroneous.
· Mistake of Fact: This operates as a defense if it negates the mental state necessary to commit a crime. (My earlier example of walking away with a student bag thinking it was my own. No theft b/c no intent to deprive owner of its use/no knowledge that its not mine.)
· Consent (What if the “victim” consents to a crime or encourages the person to commit the act?)

· Ordinarily, consent does not operate as a bar to criminal liability. However, in some rare circumstances, the law may allow consent to be used as a defense.  In each case, one question is whether the law forbids an act committed AGAINST THE VICTIM’S WILL or forbids the act WITHOUT REGARD TO THE VICTIM’S WISHES. (murder, prostitution & drug use are forbidden regardless of the victim’s consent. Also, if harm results to a third party who has not consented, there is no escape.) Current case: Kobe Bryant alleges relations were consensual. 
· Duress

1. Threat must be of serious bodily harm or death
2. Harm threatened must be greater than harm caused by the crime

3. threat must be immediate & inescapable
4. The defendant must have been involved in the situation through no fault of their own.

· Note: Murder cannot be excused by duress b/c diff to justify taking another’s life to save own

· Justifiable Use of Force is ok in these situations:

· Self defense

· Defense of one’s dwelling

· Defense of other property

· The Prevention of crime

Note: a distinction is made between Deadly Force (likely to result in death or serious bodily harm)& Non-Deadly force (Force that reasonably appears necessary to protect self/ptty/crime commission)
· Necessity (Criminal Act necessary to avoid a greater harm – e.g., convicted felon with a gun b/c he grabbed it from one who threatened him with it and fled the scene. When arrested, he was in possession of a firearm violating the stat that prohibits convicted felons from possessing firearms.)
· Entrapment

· Defense designed to prevent police officers or other gov’t agents from encouraging crimes in order to apprehend persons wanted for criminal acts. In a typical case, the undercover agent SUGGESTS that a crime be committed and INDUCES an indiv. to commit it. Intent: NOT to prevent the setting of traps, rather to Prevent law enforcement agents from PUSHING the indiv. into the trap (by their inducement).
· Statute of Limitations (Time limit within which a case must be brought. If action brought after the statutory time period has expired, the accused can raise this as a defense.)
· Immunity (May be from prosecution or agree to prosecute for a less serious offense in exchange for testimony that aids prosecuting accomplices for more serious crimes. Often a result of Plea Bargaining between defending and prosecuting attys.
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