Lecture Notes: Negligence & Strict Liability


Negligence

· Negligent Conduct = Conduct that falls below the level reasonably necessary to protect others against significant risks of harm.

Defn: An unintentional breach of duty by the defendant that results in harm to another.

· Elements:

· D owed a duty to P

· D breached that duty
· D’s breach was the actual & proximate cause of P’s injuries.

AND P must overcome any defenses raised by D
General Rule regarding Duty & Breach:

Each person has a duty to act as a reasonable person of ordinary prudence would have under the same circumstances. Failure to do so ( Breach.
Was A Duty Owed?

YES if either of the following apply:

1. P was among those who would foreseeably be at risk of harm stemming from the D’s activities or conduct, OR

2. A special relationship existed between the D & P that logically called for such a duty. For example:
· Professionals

· Providers of Lodging & Transportation Services

· Possessors of Real Estate

· Special Duty created by Law (statute, ordinance, admin. reg.)
Special Duties

· Professionals must exercise the knowledge, skill and care ordinarily possessed and employed by members of the profession. Examples:

· Doctors

· Lawyers

· Accountants
· High duty of care exist for providers of transportation services and lodging facilities to protect patrons from personal injury & loss or damage to personal property. For example:

· Common Carriers

· Innkeepers

· Landlords

· Possessors of Real Estate owe special duties to those who enter their property. Duty owed depends on the status of the entering party.
3 Traditional Classifications:

1. Invitees (Invited to enter)
· Business visitor (e.g. customer)
· Public invitee (e.g. library patron)
Duty to exercise reasonable care to protect invitee against dangerous on-premise conditions that you are aware of or reasonably should discover and that the invitee is unlikely to discover.

2. Licensees (Enter w/consent for own purpose)
Usually only obligated to warn of dangerous on-premise conditions that licensee is unlikely to discover.

3. Trespassers (Enter w/o consent)
Duty only not to willfully and wantonly injure once aware of their presence.

Note: These traditional distinctions have eroded over time.

Some courts no longer distinguish between invitees and licensees ( both are owed a duty of reasonable care. 

Also, some courts have created additional duties possessors owe to trespassers.
· Duties Established by Statutes, Ordinances or Administrative Regulations

(See Negligence per se below)

See Practice Test Problem #7
Was the Duty Breached?

· Negligence Law requires that we protect individuals from Unreasonable risks of harm.

Test Used:

· Reasonable Care Standard focuses on the behavior of the D and whether or not it was consistent with that of a reasonable person.

· Advantages of this Standard:
· Objectivity.
· Flexixbility allows courts to tailor decisions to the facts of the particular case being decided.

· Factors to consider in determining reasonableness of risk:
· Foreseeability of harm

· Magnitude/seriousness of harm

· Social utility of D’s conduct

· Ease or difficulty of avoiding the risk

· Personal characteristics of D

· Context of actions

Gaff v. Johnson Oil

Issue: Did Johnson Oil have a duty to remedy or warn Gaff about the icy condition of its parking lot prior to her accident?

Decision: Since the risk created by the icy parking lot was “open and obvious”, Johnson Oil owed no additional duty to remedy the condition or warn Gaff.
NOTE: Under Negligence per se doctrine: The D’s violation of specified laws may also create a breach of duty.

· D’s violation of a statute, ordinance or administrative regulations may allow the P to win if the following applies:

1. P was within the class of persons intended to be protected by the statute or other law AND

2. P suffered harm of a sort that the statute or other law was intended to protect against.
(Refer to Carman v. Dunaway Timber Co.)
Causation of Injury

Types of Injury Allowed:
· Personal Injury (Physical & possibly NIED)
· Property Damage (Real or personal ptty)
· Economic Loss (Business/Professional context)
Damages:  Compensatory


(E.g. medical expenses, pain & suffering, repair or replacement of personal property, lost profits, out-of-pocket expenses, other financial harms.)

3 Causation Issues:
· Was Breach an ACTUAL Cause of injury

· Was Breach the PROXIMATE Cause

· Effects of any INTERVENING Cause
1. Was Breach  an ACTUAL Cause of injury?

Test Used:  “But For” –D’s conduct IS the actual cause of P’s injury when P would not have been hurt “BUT FOR” D’s conduct.
Note: When the negligent conduct of two or more D’s combine to cause P harm, courts may use the Substantial Factor Test to prevent both D’s from being absolved of liability.

2. Was the Breach the PROXIMATE Cause
· D’s are liable for the proximate results of their breach. (Degree of closeness between the D’s breach & the injury it actually caused.)
· Tests used to determine if PC exists:

· Natural & probable consequences

· P’s within scope of foreseeable risk

· Harm NOT highly extraordinary
3. Effects of any INTERVENING Cause 
Unforeseeable later acts that contribute to P’s injury absolve D of liability for harms resulting directly from the intervening cause  EXCEPT when the later event produces a foreseeable harm IDENTICAL to the harm risked by D’s breach. (Note: Foreseeable later acts will not relieve D of liability.)
Superseding Cause = unforeseeable later act that causes unforeseeable harm.

See Practice Test Problem #8
SPECIAL Rules of Causation

· Persons who are negligent “take their victims as they find them”.

· Negligent defendants are liable for diseases contracted by their victims while in a weakened state caused by their injuries.

· Negligent defendants are typically jointly liable for negligent medical care that their victims receive

· Doctrine of Res Ipsa Loquitur  “The thing speaks for itself”
Applies when:

1. D has exclusive control of the instrumentality of harm

2. Harm would not ordinarily occur in the absence of negligence.

3. P was in no way responsible for his own injury.

See Practice Test Problem #9 & 10
Negligence Defenses

· Contributory Negligence

Traditionally, if P was even slightly at fault, no recovery was allowed. In the few states that still use Contributory negligence, its definition is as stated below:
Defn. Plaintiff’s failure to exercise reasonable care for her own safety is a complete defense for the D IF it was a substantial factor in producing P’s injury.

· Comparative Negligence  (Most states have some version of Comparative Negligence)
Courts seek to determine the relative negligence of the parties and award damages in proportion to the degrees of negligence determined.
Some states do not allow recovery if the P’s fault is greater than or equal to 50% (depending on jurisdiction).
· Assumption of Risk

Plaintiff voluntarily consents to a known danger (i.e., P aware of the nature AND extent of risk).
See Practice Test Problem #13
Strict Liability 

Defn. Liability irrespective of fault.
· Social Policy Decision that specifies that the risk associated with certain activities should be borne by those who pursue the activity, rather than by innocent persons who are exposed to the risk.
· Limited Applications:

Initially, the first classes of D’s who were exposed to SL were the owners of trespassing livestock and the keepers of naturally dangerous wild animals. Today, SL applies to the following:
1. Abnormally Dangerous Activities (e.g., blasting, crop dusting, stunt flying)
2. Mfg & Sale of Defective & Unreasonably Dangerous Products

3. Statutory imposed Strict Liability (e.g., worker’s compensation acts)
Key Steps of Negligence Analysis

(See Diagram on Next Page)

1. Duty

a. General Duty (P’s harm Foreseeable)
b. Special Duty (Relationship/Law)
2. Breach

a. Failure to use reasonable care

b. Consider “Reasonableness Factors”

3. Causation (Use tests to determine)
a. Actual Cause

b. Proximate Cause

c. Effect of Intervening Cause(s)

d. Special Causation Rules

4. Defenses

a. Assumption of Risk

b. Contributory Negligence of P

c. Comparative Negligence
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