FORECLOSURE SUMMARY–JUDICIAL AND NON-JUDICIAL (Ch. 11)


EFFECT OF FORECLOSURE:  

--wipes out existing liens and encumbrances which record after

   deed of trust recorded, including government liens, except county

   real property taxes.  (See U.S. v. Real Property at 2659 Roundhill Dr.,

   Alamo, CA, 194 F.3d 1020 (9th Cir.)



TWO TYPES:  TWO PROCEDURES (TIME DIFFERENCE)



--STATUTE OF LIMITATIONS FOR DEFAULT [JUDICIAL]:  




4 YEARS FROM DEFAULT

--STATUTE OF LIMITATIONS ON ‘POWER OF SALE’ [NONJUDICIAL]:

10 YEARS FROM DUE DATE (ASCERTAINABLE FROM RECORD)

Slintak v. Buckeye Retirement Co., LLC (2006) [Lis Pendens recorded before end of S/L automatically extends S/L by 10 years]




60 YEARS FOR ALL OTHER TRUST DEEDS



Discuss Adv./Disadv. of Deed in Lieu transactions



Discuss “Mortgage Foreclosure Consultants”   CC 2945




-Important in Subprime Market with foreclosures rising

FORECLOSURE:
1)  NON-JUDICIAL (TRUSTEE'S) FORECLOSURE  Property

  Outside of the Court System


No Requirement to Hire an Attorney


No Delays Awaiting a Trial Date


However, Court Supervision is Available if Trustor Files a State Court Action for an Injunction or Accounting, or a Federal Bankruptcy Petition

  Process Takes Approximately Four (4) Months

  No "Equity of Redemption" Period following Trustee's Sale

  Has the Effect of Cancelling (or "Wiping Out") Junior 



Encumbrances

REINSTATEMENT PERIOD (five business days b/4 scheduled sale)


Except Lender can waive 5-day requirement 

[BofA v. La Jolla Group II, 2005 which held a foreclosure sale invalid where Lender accepted reinstatement payment 4 calendar days before sale date; problem for future BFPs]


Cure of the Default Status of the Loan


In Order to Bring Loan Current, Payment to Include:


Monthly Payments in Arrears - Principal and Interest


Foreclosure Fees


"Advances" Actually Paid and Interest thereon


Proof that Senior Encumbrances are Current


Proof that Insurance Coverage is Current

2)  JUDICIAL FORECLOSURE  Deficiency (Personal Money) Judgment

  A Lawsuit for a Court-Supervised Sale of the Property


Contemplates a Distressed Sales Price which is Insufficient to Pay Off the Entire Indebtedness Owed.  The Balance Owed, or Shortfall, is the "Deficiency", which will then be reduced to a Money Judgment against the Borrower

  Requires Entering the Court System


Attorney's Fees and Court Delays


Certificate of Sale issued at auction (recorded/discloses redemption period of 3 months (if no deficiency) or 1yr (if deficiency)

  Money Judgment is Enforceable for up to Twenty (20) Years


No Assurance Judgment Will Ever Be Collected


Judgment is "Dischargeable" by Bankruptcy Court Order

  There can be an "Equity of Redemption" after sale


Discourages Third Party Bona Fide Purchasers (BFPs)

REDEMPTION PERIOD (up to one year following sale)


Payoff of the Entire Obligation Owed


In Order to Pay Entire Obligation, Payment to Include:


Entire Principal and Interest


Foreclosure Fees


"Advances" Actually Paid and Interest thereon


This Amount is also the Maximum "Credit Bid"

or "Opening Bid" at the Lender's Trustee's Sale

OTHER FORECLOSURE RULES
1)  ONE FORM OF ACTION RULE (CCP Secs. 726 & 580d)


The Lender/Beneficiary can only complete one of two remedies, not both


Non-Judicial Trustee's Foreclosure Sale


Judicial Foreclosure Action

2)  ANTI-DEFICIENCY JUDGMENT RULE (CCP Sec. 580b)


No "DEFICIENCY JUDGMENT" Available - Only Remedy is Against the Property, Not Against the Person


Affects Two Classes of Lenders


Purchase Money Lenders loaning to a Purchaser of a One-to-Four Unit Residential Property that will be Owner Occupied, entirely or in part, by the Purchaser


Sellers who "Carry Back" Financing on Any Type of Property


Public Policy:


Protect Consumers Making the Largest Single Investment of their Lives - Their Home (came from Great Depression).


Sellers, when they become Investors, can Protect Themselves by Obtaining a Sufficient Down Payment so that there is a sufficient  "Equity Cushion.@ 


Waiver of statute not allowed B against public policy. 

        

Exceptions to Rule:


CCP Secs. 726.6 and 736 -- A secured lender of  environmentally impaired property where borrower is in default on the loan has alternatives to foreclosure (can sue borrower directly without regard to anti-deficiency or one-form-of-action rules. 


Spangler (CA Supreme Ct.) -- Non-standard seller carry-back transaction, like commercial development project. 

Practice Tip:  Wherever possible, seller of "carry back" loan should obtain security (DT) in other property of buyer unrelated to the transaction.  (Conley v. Matthes (1997))

3)  SPECIFIC PERFORMANCE ACTION (IN FORECLOSURE PROCESS)
Court action for specific performance of assignment of rents

provision in deed of trust now permitted.  CCP '564 (also 


allowed where it appears that the property is in danger of

of being lost, removed, or materially injured, or that the

condition of a deed of trust not being performed, and that

the property is insufficient to satisfy the deed of trust

obligation.  Also allowed after judgment to carry judgment

into effect.
