Your Rights as a Content Developer and Owner

When you develop materials for your classes you are a content developer.  The results of your work make you a content owner.  As a content owner you have certain rights and privileges associated with that content.  Traditionally, these ownership rights are stated in terms of copyright as made explicit through federal law.

However, with the development of the Internet and a growing desire to share content widely and at lower costs, other alternatives to the relatively restrictive copyright environment have developed.  Most prominent among these is the concept of “open” or “public domain” courseware, or “open educational resources.”  

The principle of open courseware is that the owner of the material makes it available without all the restrictions of copyright. The owner can choose to restrict use of his or her material under certain conditions and allow its use under others.  For example, the owner could choose to allow copying, distributing, and performance of his/her work, but not allow any derivative works or commercial use, as long as credit for the material is credited to the owner. Alternatively, the creator of material may claim ownership of that material but allow others to copy, distribute, and perform his/her work – including derivative work – as long as they give credit to the owner and not distribute it for commercial purposes.  These are just two examples from a variety of options available that may better suit your goals and purposes as a content owner than just a blanket copyright.

Why You Need to Think About Intellectual Property Ownership

Many content developers don’t realize that at the point of creation they own the copyright to their product.  There was once a time when it was necessary for content developers to register their materials in order to claim ownership (or “copyright”) of their materials.  However, under current law registration is no longer required.  Now a simple copyright statement in or on the material (e.g. “Copyright ©2006 Firstname Lastname”) is sufficient to ensure ownership.

Because you own any material you produce at the time it is created, and because it is so easy to have material widely distributed (via the web, for example), you should think carefully about what that ownership means to you.  Do you think your material is valuable to others?  If so, what type of value does it have?  Monetary? Intellectual? And how valuable do you estimate your property to be – high or low? (Remember that the value of almost anything depends on a few factors: (1) how much demand there is for it; (2) how unique, or in economic terms, how “scarce” it is; and (3) the cost to maintain quality control and enforce your ownership rights.)  Determining your content’s value is an important first step to determining how you want to exert your ownership of that material. 

If, after evaluating your material, you find it to be very valuable then you need to take all possible legal steps to protect your property, probably including consultation with a copyright and patent attorney.  You would do well, also, to act quickly, especially in this fast-paced world of the Internet and World-Wide Web. However, if you think the value of your material is not equal to or more than the cost of maintaining it you might want to consider other alternatives.

Further, you should know that the Foothill-De Anza Board of Trustees stated a preference for faculty in the district to share their materials more openly, by enacting a policy in 2004 encouraging the creation and use of public domain-based learning materials. Their goal was to further the development of public domain courseware by district faculty and thereby reduce the cost of education for Foothill-De Anza students by reducing student dependence on textbooks.  As stated in the policy (#6141), the goals are to (1) provide students with learning materials that augment or replace commercially available materials, (2) create sustainable academic resources, and (3) provide professional growth opportunities for employees involved in open courseware activities.  

One Caveat

Putting your material on the web is not the same as putting it into the public domain.  Do not confuse the delivery medium with your ownership rights. Unfortunately, too many think the web is a “free zone” for content acquisition. If you want to maintain control over your material and have it on the web, you need to explicitly state your ownership of the material and/or put it inside a password-protected environment (like Catalyst). 

Ownership Alternatives

There are several different alternatives to explore when considering ownership of your intellectual property. You may have heard of some of these options, often referred to as:  public domain, open source, copyleft, and Creative Commons licensing.  Each has a specific meaning and a different impact on intellectual property. In a general sense, however, each has a meaning that provides more open use of content material than the legal definitions and restrictions of copyright law.  Let’s examine each of these alternatives in more detail.

Full Copyright
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As stated above, your content is automatically copyrighted upon creation of your work.  You do not need to register it with the copyright office, although it may be a good idea to indicate your ownership by displaying a copyright symbol, with your name and year.  Copyright gives you full control over all aspects of intellectual property ownership.  You can control aspects such as using, copying, distributing, displaying, performing, creating derivative works, and commercial or non-commercial use of your property.
Public domain

A body or content or a work of art is considered to be public domain if there are little or no restrictions on its use.  Generally material can become public domain in one of two ways:  (1) its copyright has expired; or (2) its creator/owner specifically places it in the public domain, giving up any or all rights to it.  In common usage, however, the term “public domain” has taken on more ambiguous meanings referring to a whole category of understandings and references to anything that has some open use allowed.  For our purposes, however, we shall define public domain material as any work or content that has some of its rights open.  Thus public domain courseware is that material made available for others to use and modify, as explicitly stated by the owner (or has expired under the copyright laws).

Open source
The term “open source” is often used interchangeably, but incorrectly, with “public domain.”  Open source is a term that arose from the development of software and refers to access to the underlying program, or “code,” that causes software to work. And because open source software gets a lot of attention in the popular and trade media, the use of the term has often been used incorrectly in reference to other work.  If you are a software programmer then the use or creation of open source programs may be of interest to you. However, in the context of developing or using content for course materials the term “open source” has no relevance.  The closest, and perhaps best, example of any content material being “open source” is Wikipedia (and its derivatives), because any individual on the web is allowed to modify the content of the individual entries.

Copyleft
[image: image2.wmf]The term “copyleft” was developed in response to “copyright” by those individuals who felt copyright laws were too restrictive, and used the word “copyleft” to amplify their objections to those restrictions.  There is generally no legal understanding about what “copyleft” means, as it is used more often to push certain philosophical, political or ideological beliefs.  However, the catchy nature of the term draws attention to the issue and is sometimes used incorrectly as analogous to “public domain,” when its meaning generally is accepted as clarifying one’s position on copyrights and copyrighted material.

Creative Commons
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“Creative Commons” is the name of a non-profit organization that promotes more open use of creative works. Using their own legal expertise, they have developed a licensing framework that many others have adopted for use in making clear the ownership rights they claim on any work they create. Creative Commons (CC) provides a standardized set of licenses that a content owner can use to give extra rights to the consumer. To many, the Creative Commons licensing methodology is a logical, clear, and easy method to use for content developers/owners who want to share their work in a more open method.

Because the CC model is easy to understand, is the most robust of the public domain models currently available, and provides the content owner a range of flexible options, more detail is provided below.

The Creative Commons Licenses

Creative Commons (http://creativecommons.org) has created a methodology whereby the content owner has flexibility over what ownership rights (s)he would like to exert.  This system has six different options, listed below from most restrictive to least restrictive:

Attribution Non-commercial No Derivatives (by-nc-nd)
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This is the most restrictive of the Creative Commons licenses that allows redistribution.  It does not allow modification or commercial use, but does allow others to download and share the work with others as long as credit is given and web links (if appropriate) are provided. It is often called the “free advertising” license.

Attribution Non-commercial Share Alike (by-nc-sa)
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This license lets others remix, tweak, and build upon the work for non-commercial purposes, as long as the owner is credited and the new creations are licensed under the identical terms.

Attribution Non-commercial (by-nc)
This license lets others remix, tweak, and build upon the work for non-commercial purposes, and the new works must acknowledge the owner and be for non-commercial purposes. However, derivative works don't have to be licensed on the same terms.[image: image6.wmf]QuickTime™ and a
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Attribution No Derivatives (by-nd)
This license allows for redistribution, commercial and non-commercial, as long as it is passed along unchanged and in whole, with credit to the owner.[image: image7.wmf]QuickTime™ and a
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Attribution Share Alike (by-sa)
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This license allows for redistribution, commercial or non-commercial, as long as it is passed along unchanged and in whole, with credit to the owner.

Attribution (by)
This license is the least restrictive of the CC licenses. It allows others to remix, tweak, and build upon the work (even for commercial purposes), as long as credit is given to the owner and others license their new derivative creations under the identical terms.
Note that Creative Commons also provides other licensing alternatives for more specialized applications, including sampling licenses, a public domain license (completely freeing the material of all copyright), and a music sharing license, among others.

Every Creative Commons license also includes other conditions that are common to all of the above.

Every license will help the content owner

· retain copyright

· announce that other people's fair use, first sale, and free expression rights are not affected by the license.

Every license requires licensees

· to get permission to do any of the things that are restricted — e.g., make a commercial use, create a derivative work;

· to keep any copyright notice intact on all copies of your work;

· to link to the license from copies of the work;

· not to alter the terms of the license

· not to use technology to restrict other licensees' lawful uses of the work

Every license allows licensees, provided they live up to the conditions,

· to copy the work

· to distribute it

· to display or perform it publicly

· to make digital public performances of it (e.g., webcasting)

· to shift the work into another format as a verbatim copy

Every license

· applies worldwide

· lasts for the duration of the work's copyright

· is not revocable

Creative Commons also provides images and html code that you can copy and paste into your web materials. That will help make it a relatively painless process for you to establish and state your ownership conditions for web-based materials.  All of this information is available on the Creative Commons website at http://creativecommons.org/about/licenses/meet-the-licenses.

Why Relinquish Any of Your Ownership Rights?

A logical question is why would anyone want to relinquish any of their ownership rights after working hard to create their material?  And the first response should be, “You own the material, you don’t need to give up any of your ownership of the material.”

“But…”

There may be some pretty good, and pretty compelling, reasons why you might choose to do so.  Here are just a few:

1. You may get wider distribution by releasing your work to the public domain.  Many people have found that putting their work on the web has resulted in much larger distribution of their work (and much quicker, too) than going through a more closed medium.  Doing so with your materials (and with your ownership rights clearly stated, of course!) will likely result in a similar result. In fact, there are commercial entities that are now releasing some of their products as public domain because it does get a wider distribution and leads to larger revenues for other products.  There are others who simply believe that the more knowledge is available to everyone the better we are as a society.

2. Your students will benefit by acquiring the information you have in a less expensive way. Putting your material into the public domain allows for different distribution methods that are less expensive than the commercial publishing route, so your students will save money.

3. With the increasing use of technology in the classroom and for online learning, the way you teach (as opposed to the content you use) will become more important. With the growing use of the web and a growing movement to provide open courseware, more and more content is being shared. Recent research has also shown that students are becoming more sophisticated in their choice of classes, looking to see how technology is used in classes as well as how well it is being used.  Providing content in a variety of formats can help them learn.

4. You don’t have to give up all of your rights when you open your material to other use models.  The Creative Commons options give you a mechanism for controlling how your material is used in ways that maintain your ownership and provide flexibility in use.

FAQ

Q:
Why would I not want to protect my material via copyright?  

A:
Restricting your material by a copyright may prevent widespread distribution of your work.   If your goal is to have your work widely recognized and broadly shared then placing it in the public domain may facilitate that goal more than a copyright.  Further, selecting one of the Creative Commons licenses for distributing your work, can give you the rights you want to keep but also allow for the benefits of wider distribution at lower costs.

Q:
I think my work is valuable and would make me money if I distributed it more closely. Why would I want to give up that potential revenue by putting it in the public domain?
A:
Making a decision about what to do with your intellectual property should be carefully considered.  Every individual faces different economic needs and can develop material that is of some value.  The challenge is in determining the value of your material and the potential for real revenue.  Many people work hard to create wonderful materials, but don’t receive much, if any, compensation for their time. Before making a decision you need to realistically determine how much monetary compensation you are likely to receive.

Q:
What are the advantages to me of releasing my content to the public domain?
A:
There are many advantages to releasing your content more openly.  First, your material can be very widely distributed.  Because you can distribute it relatively cheaply (via the web, for example) than other means (traditional publishing) and the distribution mechanism is also relatively inexpensive (again, the web) your material is likely to be more widely read than if it were distributed in more traditional means. Second, the release of the material to others can be more immediate, making it available much more quickly than by other older, more traditional methods. Further, although you may not receive direct monetary rewards from your material, the wider distribution and recognition you get may lead to other financial benefits or professional recognition separate from whatever you would get for the materials alone.

Q:
What are the advantages for my students by making my content more openly available?
A:
Your students can benefit in many ways.  The cost to them for course materials will be lower. They may be able to access it in a variety of formats. Also, depending on what rights you claim your students (and others) may be able to expand on your material to generate an even more rich and robust creation – which can be a valuable learning experience for them, too. 
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